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Abstract 

Marriage  is  a  sacred  legal  contract  in  Islam.  The  Prophet  (PBUH)  has  declared  it 
compulsory  (wajib)Jor  both  man  and  woman.  It  is  considered  half  of  religion,  while  the 
remaining  half  can  be  saved  by  taqwa.  Unfortunately  when  this  relation  breaks  or  is 
lost  all  of  a  sudden,  then  women  and  kids  suffer  in  eachjinancial,  physical  and  social 
spheres  qf  life.  A  woman  Jeels  insecure  and  confused  in  case  her  husband  is  missing  and 
no  news  or  whereabouts  of  him  are  known  to  anyone.  The  main  purpose  of  the  present 
research  is  to  overcome  the  problem  oj  uncertainty  and  hardships  created  by  this 
situation  Jor  the  suffering  wife  and  her  progeny  and  to  illustrate  that  the  Islamic 
shanah  has  discussed  the  issue  amply  and  has  provided  the  sufferer  her  due  rights  in 
the  absence  of  her  husband. 

Keywords:  Missing  persons  and  Islam,  Limit  of  wait  for  the  wife  of  a  missing 
person,  Rights  of  the  wife  of  a  missing  person 

Human  is  social  by  nature  and  he  needs  companions.  Right  from  his  birth,  when  he 
opens  his  eyes,  he  finds  himself  in  a  family.  The  ratio  of  social  relations  continues  to 
expend  with  the  time  and  he  gets  to  introduce  to  the  society,  tribe,  village,  town,  city, 
nation  and  a  cultural  and  political  system  as  he  gets  close  to  other  humans.  In  short  he  is 
dependent  upon  others  from  birth  till  deadi  in  many  fields  such  as  food,  clothing, 
lodging  and  survival  etc.  All  that  we  can  notice  from  die  charismatic  deeds  of  modern 
technological  advancement  would  have  not  been  possible  without  die  social  behavioral 
attitudes  of  humans. 

But  unfortunately  it  is  also  true  diat  our  contemporary  era  has  become  full  of  numerous 
problems  for  humanity  bodi  at  the  global  and  national  levels.  In  our  beloved  country 
Pakistan,  target  killing,  kidnapping  and  missing  persons  are  now  a  common 
phenomenon  which  has  led  the  society  into  the  crises  of  anxiety,  confusion,  depression 
and  wastage  of  souls  and  wealdi. 

In  these  crises,  most  effected  human  being  is  a  woman  who  has  lost  her  male  family 
members  and  meanwhile  does  not  have  any  moral  and  financial  support  by  any  other 
family  member  or  relative  etc.  Furthermore,  due  to  societal  constraints  a  woman  can 
neither  remarry  nor  can  stabilize  her  financial  condition  by  asking  for  pension.  In 
addition,  she  does  not  have  a  right  to  ask  for  her  share  in  inheritance  of  her  husband, 
despite  the  fact  that  Islam  does  grant  her  dais  right.  In  this  situation  it  is  not  fair  to  deny 
her  rights,  which  her  religion  has  granted  her.  In  the  Holy  Quran  the  rights  of  women 
have  been  described  and  especially  elaborated  in  many  chapters  in  the  matters  related  to 
diem.  As  Allah  says: 


“And  it  is  among  His  signs  that  He  has  created  for  you  wives  from  your 
selves”. 
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The  verse  clearly  highlights  that  on  this  earth  every  human  being  has  its  couple  .Man 
and  woman  are  the  two  prime  pillars  of  human  society,  each  of  them  has  its  own 
identity  as  well  as  personality  .They  are  shouldering  the  great  responsibility  of  building 
die  human  society  jointly  .The  coordination  of  man  and  woman  shapes  die  family. 
Interestingly,  nature  has  gifted  cross  inclined  emotions  in  each  one  and  dien  each  desires 
for  the  other  to  accomplish  the  chapter  of  his  life.  As  an  undeniable  fact,  a  man  cannot 
survive  as  a  man  without  woman  and  vice  versa.  Keeping  diis  basic  fact  in  view,  Islam 
has  dierefore  not  appreciated  the  celibacy  but  instead  has  incited  to  live  a  marital  life. 
The  guardians  are  directed  to  arrange  marriages  of  their  marriageable  boys  and  girls. 
The  present  article  addresses  the  question  of  how  a  wedded  “single”  woman  can  live  in 
diis  world  alone.  Besides,  how  long  she  should  wait  in  case  her  husband  disappears?2 
Basically,  the  objective  of  diis  paper  is  to  provide  knowledge  about  rights  and  limit  of 
wait  for  waiting  wife  of  a  missing  person  according  to  Shari ’ah. 

Meanings  of  “Missing  Person” 

“Missing  person”  in  Arabic  is  called  mafqud  al  khabai.  Stemming  out  of  the  root  fqd  it 
signifies  the  loss  of  any  human  about  which  no  information  is  available.  Its  root  also 
applies  to  the  wastage  of  books  and  odier  belongings. 

3“ 

“To  fail  to  find  or  to  lose  something,  its  infinitive  faqdan,  fuqdanan  or 
Faqudan  all  denote  the  sense  of  a  missing  tiling  or  to  have  lost  something”. 

The  same  nuance  has  occurred  in  Surah  Yusuf: 

“They  said  we  are  missing  bowl  of  the  king”. 

‘Ayisha  (RA)  says: 

“One  night  I  found  Prophet  (PBUH)  missing,  the  meaning  of  which  is  diat  I 
could  not  find  him”. 

Literal  Meaning  of  “Missing  Person” 

Literal  meaning  of  missing  person  does  not  occur  in  die  Qur’an  and  hadlth,  however  it 
is  found  in  die  discourses  of  the  companions  of  the  Prophet  (PBUH),  tabi’un  and  the 
four  a’immah  as  under: 

According  to  Hanfiyyah 

“A  person  who  is  missing  from  his  family,  country  or  has  been  kidnapped  by 
die  enemy  for  long  time  and  no  news /information  about  him  exists  whether 
he  is  alive  or  dead”6 

Malikis  defines  it  as: 

“A  person  who  is  missing  and  no  certain  information  about  him  is  in  circle  in 
die  general  public,  neither  can  he  be  detected  amongst  the  prisoners.  In  case 
he  has  been  kidnapped,  achievement  of  information  about  him  will  be 
impossible” 1 


h  jSi  jbu ii 
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Imam  Shafi’i  Writes: 

“A  person  who  has  lost  and  t  It  ere  are  no  information  about  him,  whether  he 
is  in  travel  or  is  present  in  any  war  or  that  he  was  present  in  that  ship  before  it 
has  sunk”8 

Hanbalis  expressed: 

“If  he  is  misplaced  due  to  uncertainty  and  die  family  doesn’t  know  whether 
he  is  alive  or  dead”9 

Term  and  conditions 

Majority  of  scholars  did  not  explain  die  details  of  a  missing  person  such  as  in  which  area 
and  in  which  conditions  a  person  was  lost  except  Malikiyyah  who  have  set  up  the 
following  four  term  and  conditions : 

1 .  If  a  person  is  lost  in  the  Muslim  country  and  in  the  time  of  peace . 

1 .  A  person  who  is  lost  or  has  been  kidnapped  in  a  non-Muslim  the  country. 

2.  A  person  who  is  lost  in  a  battle  between  Muslim  countries. 

3.  A  person  who  is  lost  in  a  battle  between  Muslims  and  none  Muslims.  111 

Zaynuddin  furdier  elaborates  these  conditions  in  his  book  al-Bahr  al-Ra’iq: 

“If  a  person  is  lost  in  a  Muslim  country  in  the  time  of  peace,  die  Shari  ah  in 
diis  case  orders  that  his  belongings  will  not  be  distributed  among  inheritors 
but  to  wait.  Many  scholars  have  different  views  about  the  time  of 
disappearance  ranging  between  120-80  years  etc.,  as  after  such  a  long 
duration  a  person  cannot  possibly  live,  and  as  because  his  property  is  sure  and 
his  death  is  unsure,  a  matter  of  doubt  dierefore  cannot  supersede  a  matter 
based  on  surety)."11 

According  to  caliph  ‘Umar  (RA)  in  this  situation  die  wife  of  a  missing  person  can 
remarry  after  wait  of  four  years.  The  consensus  of  caliph  'Uthman  (RA)  and  other 
companions  presented  die  same  decision.  The  reason  is  to  resolve  the  problem  of  the 
wife  of  missing  person  because  if  Shariah  does  not  allow  remarrying,  there  are 
possibilities  of  woman  reaching  old  age  or  she  may  indulge  in  immoral  habits. 

In  second  condition,  until  die  death  of  husband  is  not  proved  and  declared,  the  wife  will 
not  be  “Halal”  for  another  man.  In  addition  to  it,  his  inheritance  will  also  not  be 
distributed  among  inheritors,  because  a  person  who  is  missing  or  is  lost  or  has  been 
kidnapped  in  a  non-Muslim  country  is  to  be  considered  as  alive. 

About  third  condition,  die  Shari’ ah  Muslim  countries  then  no  limit  will  be  fixed 
regarding  his  search  and  Investigation  until  they  become  hopeless  about  him  but  when 
diey  become  hopeless  dien  the  decision  will  be  taken  about  his  deadi  and  the  wife  of 
missing  person  can  marry  again  after  spending  “iddah”  of  four  mondis  and  ten  days. 

In  fourth  condition,  scholars  kept  the  limit  of  one  year  for  search  and  investigation,  but 
after  that  his  wife  is  halal  for  anodier  person  and  his  inheritance  will  also  be  distributed  , 
and  if  he  is  disappeared  during  a  battle  dien  Limit  of  wait: 

Imams  differ  regarding  the  time  limit  of  wives,  which  is  cited  here  with  evidences. 
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First  Statement 

After  missing  her  husband  a  woman  will  have  to  wait  for  “Four  years”  and  then  her 
husband’s  inheritance  will  be  distributed  among  inheritors.  Furthermore,  after  spending 
“Four  years”,  she  is  also  bound  to  spend  four  months  and  ten  days  of  “’iddah”  then  she  is 
allowed  to  remarry  according  to  Malikis,  Shafi’is  and  Hanbalis. 


Evidences 


“Mughirah  bin  Shu’bah  narrated  that  Messenger  of  Allah  (PBUF1)  said  that 
wife  of  a  missing  person  will  remain  his  wife  until  his  death  is  declared.” 


13“ 


“’Umar  bin  al-Khattab  says,  any  woman  whose  husband  has  disappeared  and 
she  does  not  have  any  information  about  him,  she  has  to  wait  for  him  for  a 
period  of  four  years,  then  she  has  to  spend  another  four  months  and  ten  days 
in  ‘iddah  and  after  that  she  can  get  married  to  someone  else”. 


14 


“Sa’ld  bin  al-Musayyib  narrated  that  ‘Umar  and  Uthman  (may  Allah  be 
pleased  with  them)  said:  the  wife  of  a  missing  person  has  to  wait  for  him  for 
four  years,  then  she  has  to  spend  a  period  of  four  months  and  ten  days  in 
‘iddah,  and  then  can  she  remarry”. 


^“3 


“’Abdul  Razzaq  narrated  from  Ibn-e-  Shahab  that  ‘Umar  (R.A)  and  Uthman 
(R.A)  issued  ruling  on  die  distribution  of  the  inheritance  of  a  missing  person 
after  his  wife  has  waited  for  him  for  four  years  and  have  also  completed  a 
tenure  of  four  months  and  ten  days  as  ‘iddah  time”. 

Second  Statement 

Imam  Abu  Hanifa  and  Imam  Shafi’i  have  opined  diat  die  wife  of  a  missing  person  will 
have  to  wait  for  120  or  100  years  for  her  husband,  while  according  to  some  odier 
scholars  the  period  of  wait  for  a  wife  ranges  between  90  to  70  years. 

Evidences: 

“It  has  been  reported  from  ’  Ali  (RA)  in  case  of  the  wife  of  a  missing  person 
diat  she  will  not  marry”. 

Further  he  says  that: 

J j*it  <upS)!1  I  <dpS ill 
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‘ Ali  (RA)  says  that  what  ‘Umar  (RA)  has  expressed  is  not  valid.  The  lady 
should  wait  till  the  time  die  deadi  of  her  missing  husband  is  confirmed  or  he 
giving  divorce  to  her  reaches  her.” 

In  al-Sunan  al-Kubra  ‘Ali  (RA)  says  about  such  a  woman: 

jio  j .  ■  <c.~  Is  Q.jhj '  T 

“And  it  has  been  reported  from  him  diat  she  is  die  woman  put  to  test,  so  she 
should  show  constraint  till  the  time  the  death  of  her  husband  or  die  news  of 
divorce  by  him  reaches  her”. 

Therefore,  it  is  stipulated  by  analogy  that  die  life  of  a  missing  person  is  sure  and  at  the 
same  time  his  certain  death  is  also  possible.  However,  only  a  firm  stand  in  accordance 
with  die  situation  will  bear  fruitful  results.  The  correct  point  of  view  in  our  opinion  in 
diis  regard  is  the  fatwa  of  ‘Umar  (RA)  and  die  stand  of  Maliki,  Shafi’i  and  Hanbali 
schools  of  thought,  which  is  diat  a  woman  should  be  allowed  second  nikah  but  after 
spending  die  duration  of  four  years  four  months  and  ten  days. 

Reasons 

1.  Regarding  this  issue  ‘Umar,  ‘Udiman,  ‘Abdullah  bin  ‘Abbas,  ‘Abdullah  bin 
‘Umar,  ‘Abdullah  bin  Zubayr  and  a  number  of  other  companions  (may  Allah  be 
pleased  with  diem  all)  have  the  same  opinion. 

2.  Three  grand  Imams  Malik,  Shafi’i  and  Ahmad  bin  Hanbal  have  also  endorsed 
opinion  of  the  above-mentioned  companions. 

3.  Some  odier  scholars  have  reported  ‘a  consensus’  of  companions  on  die  matter 
diat  wife  of  a  missing  person  should  wait  only  for  four  years. 

4.  Islamic  Shari’ah  determines  easy  solutions  for  complicated  matters  and  issues.  If 
die  wife  of  a  missing  person  will  wait  for  seventy  years,  she  will  have  to  face  a 
number  of  severe  difficulties  and  problems.  This  is  completely  in  consonance 
widi  die  spirit  of  daf’al-haraj  “removing  away  the  hardships”. 

5.  Due  to  lack  of  sources  in  the  past,  search  for  a  missing  person  would  be  very 
hard  and  difficult  task.  The  proper  use  of  the  contemporary  advanced 
technology  has  however  made  the  job  easier. 

6.  According  to  ‘Allamah  ‘Abd  al-Hayy  al-Hanafi,  the  fatwa  issued  by  Imam  Malik 
widi  regard  to  die  issue  of  die  limit  of  wait  for  wife  of  a  missing  person  is 
absolutely  sound.19 

Inheritance 

As  far  as  die  inheritance  of  a  missing  person  is  concerned,  various  scholars  have  die 
opinion  as  under.  According  to  Imam  Abu  Hanlfah: 

“A  person  who  is  lost  cannot  become  successor  to  anyone  and  at  die  same  time 
odiers  will  also  not  be  able  to  prove  his  “will/ testament”,  because  for  inheritance 
and  will  it  is  mandatory  diat  inheritor  for  whom  die  will  is  written  must  be  alive. 

On  die  odier  part  of  situation,  a  person  who  is  missing  and  we  don’t  have  any 
information  about  him  diat  whether  he  is  alive  or  dead,  cannot  become  inheritor 
and  no  one  else  can  become  inheritor  of  him”. 20 
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Majority  of  other  scholars  have  opined  that  missing  persons  will  inherit  from  others  but 
others  will  not  become  his  inheritors.  Their  point  of  view  is  based  on  the  presumption 
that  a  missing  person’s  life  is  believable  and  his  death  is  unbelievable  so  we  cannot  take 
any  decision. - 

Followers  of  Imam  Hanbal  have  explained  die  detail  of  this  issue  by  applying  two 
conditions  to  it: 


1.  A  person  is  lost  in  a  situation  where  die  chances  of  his  life  are  impossible,  for 
example:  he  was  lost  in  a  dangerous  spot  or  during  the  battle.  In  diis  condition  his 
inheritance  will  not  be  distributed  until  his  death  is  assured.  Similarly  when  his 
deadi  is  assured,  his  inheritance  will  be  distributed  among  his  inheritors. 

2.  A  person  is  lost  in  a  situation  where  die  chances  of  his  life  are  possible,  for  instance 
he  is  lost  on  any  business  or  luxury  trip  or  has  gone  somewhere  for  getting 
education.  2  In  diis  situation,  we  find  two  judgements: 


•  His  property  will  not  be  distributed  and  his  wife  will  not  remarry  till  his  deadi 
is  ascertained  or  such  a  long  time  has  passed  (in  which  living  of  a  human  comes 
practically  impossible)  and  diere  are  no  news  about  him.  In  this  situation  die 
ruler  of  the  time  would  decide  the  matter  in  accordance  with  his  “Ijtihad”. 
Imam  Abu  Yusuf  has  also  validated  this  opinion. 


•  According  to  ‘Abdul  Malik  bin  Majihun  “Missing  person’s  wife  will  wait  from  die 
time  of  missing,  till  ninety  years  because  possibly  no  one  can  live  till  so  long. 

Majority  of  the  scholars  have  however  based  die  limit  of  this  wait  to  seventy  years, 
derived  from  a  prophetic  saying,  which  says: 


23“ 


.  '  Uj  ' 


“The  ages  of  my  Ummah  will  be  between  sixty  to  seventy  years,  only  a  few  of 
diem  will  exceed  diis  limit”. 


Conclusion 

Allowing  waiting  wives  of  missing  persons  to  remarry  (if  diey  want  to)  by  scholars  of 
Islam  is  a  good  decision.  In  diis  way  they  can  keep  dieir  sanctity  and  can  stay  away  from 
die  hardships  of  life.  Writings  of  die  scholars  further  approve  that  a  woman  can  revise 
her  second  nikah’  after  expiry  of  die  time  limit  of  wait,  which  is  four  years  four  mondis 
and  ten  days.  Furthermore,  no  one  may  inherit  die  missing  person’s  property  during 
die  period  of  time  before  die  person  is  declared  as  dead.  Once  diis  period  of  time  is 
over  dien  the  missing  person’s  estate  can  be  distributed  amongst  his  living  inheritors.  If 
any  of  die  missing  person’s  relatives  dies  during  die  period  of  time  before  die  missing 
person  is  officially  declared  dead,  dien  the  missing  person’s  share  of  die  inheritance  will 
be  legally  transferred  to  his/her  estate  in  full.  The  missing  persons  are  treated  like  any 
other  living  inheritors. 
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